Advice note for Development and Flood Risk Teams

Requests for Ordinary Watercourse Consent information / records
Introduction

This note provides DFR teams with a National approach intended to ensure that information sharing is in line with the ‘Co-operation and requesting information in FCERM’ statutory guidance on the implementation of the FWMA 2010 Sections 13(1) and 14 in England
Section 13(1) of the Flood and Water Management Act 2010 states that ‘A relevant authority must co-operate with other relevant authorities in the exercise of their flood and coastal erosion risk management functions’. 
The consenting and enforcement powers for ordinary watercourses transferred from the Environment Agency to Lead Local Flood Authorities (LLFAs) on Friday 6 April 2012.

One of the ways the Environment Agency is supporting LLFAs as part of the transfer of powers is by providing information on ordinary watercourse consents when requested to do so.

The following approach is recommended to provide structure and consistency when discussing and agreeing with LLFAs whether ordinary watercourse consent records are transferred or destroyed.
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Q: What is a plan?

A: Each DFR team should develop a ‘light-touch’ plan with each of their LLFAs to either transfer it’s ordinary watercourse consent records to the LLFAs, or to destroy them if an LLFA confirms in writing/email that it has no need for the records. 

We recognise that this records management activity will likely be resource intensive and appreciate the plan may set out reasonable timescales such as transferring the records in a series of stages. We recommend these plans are developed in consultation with LLFAs so that reasonable expectations can be agreed.

Q: What is a record?

A: A flood defence consent record consists of all information relating the application and determination (physical & electronic) including details of pre-application discussions, evidence to support the decision made etc.
Q: How do LLFAs request ordinary watercourse records?
A: Requests from LLFAs should at the very least be made via a headed letter or from an official email account within the authority, to confirm its legitimacy; and make clear that the request is being made under Section 14, using such wording as ‘This authority is / I am requesting information under Section 14 of the Flood & Water Management Act 2010’.

Q: What is it reasonable for the Environment Agency to share with LLFAs during the transition period?

A: It is reasonable for the Environment Agency’s Area DFR teams to provide a spreadsheet index of records of ordinary watercourse consent application determinations within the LLFA’s geographic boundary. 
There is no standard data format given that consent records are maintained by individual teams, but the National Flood Defence Consent Register format could be used as a basis for the index. The following elements are given as suggestions:

	Index record element
	Reason for providing

	Consent reference
	Unique identifying reference that can be used to help locate a record

	Grid reference
	Can be used by LLFAs to generate a GIS layer to aid with identifying whether works have consent

	Application determination
	Can be used to check whether consent was granted or refused

	Determination date
	Can be used to help check whether identified works are those consented

	Structure type 
(culvert, mill dam, weir, bridge etc)
	Can be used to help identify consented works

	Location of record
	Used to help locate a record


Q: What happens to the Environment Agency’s records of ordinary watercourse consenting after the transfer of powers?
A: From Friday 6 April 2012 the Environment Agency will no longer have any responsibility for ordinary watercourse regulation other than to determine applications received before Friday 6 April 2012. For further information see Defra’s note on Transitional Arrangements (Rachael Hill’s email to DFR team leaders dated 9 March 2012) 
After 6 April 2012 the only legitimate reasons for the Environment Agency to retain ordinary watercourse consent records will be if individual consent records are material to the Environment Agency’s interests. For example, copies of records can be retained if the EA is landowner, there is a legal agreement involved, or if the consented works directly affect our interests (such as works affecting Main River or Sea Defences where there is a related Byelaw or s109 consent).
All other ordinary watercourse consent records for which the Environment Agency no longer has any responsibility or interest must be either transferred to the appropriate LLFA, or destroyed in line with the Environment Agency’s Retention Schedule (see below)
Q: Why sort and separate records?
A: Each LLFA must only receive the records relating to ordinary watercourses within the geographic boundary for which the LLFA is the authority. 
Q: How do we transfer records to an LLFA?
A: Once an LLFA has requested records, and in line with the agreed plan they are prepared for transfer, we recommend that the transfer is made in person to ensure appropriate data security. Therefore transfer either by inviting the LLFA to collect them from an EA office, or by EA staff delivering them to an officer at the LLFA’s office. 
Q: Why should we keep a log of those records we have transferred?

A: It is important that DFR teams keep a log of the records transferred to each LLFA to demonstrate proper records management and data security. This log should be based on the index of records and contain details of
· when the records were requested and by whom; 
· when and how they were transferred and who received them; 
Remember to keep a log of the copies of those records the EA retains.

Q: What if we have to destroy the records?
A: Records of works affecting ordinary watercourses are useful to the responsible authority and we recommend DFR teams impress upon LLFAs the benefits of the Environment Agency transferring the records to them. However, if the LLFA expresses no interest in the records and confirms in writing that they can be destroyed, the DFR team should destroy the records in line with the Environment Agency’s Retention Schedule. 
· Guidance on how to apply the retention schedule is below.

It is important that DFR teams keep a log of the records destroyed. This log should be based on the index of records and contain details of 
· when the LLFA confirmed in writing it did not want the records; 
· who in the EA approved the destruction;

· when and how the records were destroyed; 
Remember to keep a log of those records the Environment Agency retains.
The Retention Schedule
· A flood defence consent record consists of all information relating the application and determination (physical & electronic) including details of pre-application discussions, evidence to support the decision made etc.
· A record is ‘closed’ when:

· Works are completed satisfactorily (compliance checked), or
· If not compliance checked;
· 6-months after the conditioned completion deadline, or

· 3-years after determination in the absence of a conditioned completion deadline.

Note that ordinary watercourse consents that cannot be conditioned with a completion deadline remain a valid (extant) permit until works are completed.
· Closed FDC records are retained for six (6) years

· After 6-years the continued retention of each record must be actively and individually reviewed

· Consider whether there are ‘live issues’ including extant legal agreements, liabilities or maintenance conditions etc[image: image2.jpg]
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