Capacity Building Workshops – February 2012

Transfer of s23 consenting powers to LLFAs – Q & A
1. Will LLFAs be properly resourced to do this work?

Defra has made an allowance for this work as part of the overall £36m being provided to fund new burdens under the Flood and Water Management Act 2010.  The total FWMA grant was calculated with sufficient extra funds to allow for some readjustments within individual lines in the light of experience of actual expenditure.  We, together with the LGA, ​ are keeping under review whether the total is sufficient overall to allow LLFAs to fulfil their new roles and responsibilities.
2. What about charges for applications?

The £50 consent fee is set in section 23(2) of the Land Drainage Act 1991, so there is no local discretion to change it. 
 

We recognise that the £50 charge does not cover the full administration costs of the scheme, however the charge will not be increased before the responsibility for flood defence consents on ordinary watercourses transfer to LLFAs.  We don’t consider such an increase is likely to be appropriate in the current financial climate, but will keep the charge under review.  Defra will consult fully on any proposals to alter the fee. 

 
Environment Agency current practice is to charge a £50 fee for each structure/activity requiring assessment per consent.
3. Delegation of LLFAs powers?

We encourage LLFAs to work with district councils to put in place delegations where appropriate.

If a LLFA wishes to delegate any powers then it will be up to them to reach an agreement concerning funding, reporting, and other details, with the relevant district council.   Under the Act, accountability for making sure functions are performed correctly will remain with the LLFA even if operational roles are delegated.  
It is also worth noting that the Formula Grant settlement to district authorities has not been adjusted to take account of powers under Section 25 moving to county councils in two-tier areas.  This is because the amounts involved are not significant enough to warrant a funding transfer as part of national Formula Grant arrangements.  This means that in essence district authorities continue to be funded to perform this role through Formula Grant, and authorities may wish to take this into account when agreeing how this function will be resourced after transfer takes place.

4. If an LLFA has contracted out its highways functions, may the flood risk management functions be delegated to those contractors?

Although the local authority has contracted out its highways functions it still retains its status as Highways Authority.  The contractor is not a Highways Authority, and is not therefore within the list set out in section 13(4) of the Flood and Water Management Act 2010 of bodies to which an LLFA may seek an arrangement.

5. Is it possible for an LLFA that delegates its s25 Land Drainage Act powers to a district council, for  example, to still use those powers itself?
There is nothing in the Flood and Water Management Act 2010 that ‘extinguishes’ the rights of the delegating authority on any delegation or that prevents them from acting even where the relevant powers have been lawfully delegated.  Whether or not the delegating authority retains the power to act in a given set of circumstances will be governed by what the parties agree e.g. the LLFA might acknowledge that it retains its powers to exercise its statutory functions, but it might agree to only exercise them under certain circumstances.
It is important that it is clear to the public who is responsible for local authority operations; indeed one of the messages from the Pitt Review was that responsibilities should be clarified.  The Flood and Water Management Act 2010 sought to do this and, specifically, to remove concurrent powers.  Concurrent powers can obscure lines of responsibility, and we would normally recommend that flood risk management authorities do not retain powers when delegating to others.  
6. Which LLFA will be responsible for consent applications on a shared boundary watercourse?

Where applications are made for works on a watercourse that forms the boundary between two regulators, the regulators should agree between themselves who should take on responsibility.  

7. Requirement to consult with EA on applications that originate within the local authority?
The Flood and Water Management Act inserted s23(1B) into the Land Drainage Act which requires that LLFAs consult with the EA when the authority is carrying out its own works that would normally require a s23 consent.  This requirement was included in order to minimise the potential for conflict of interest. 
The EA and LLFA will hold periodic strategic discussions that will include consideration of the LLFA’s programme of flood risk management works that will impact on ordinary watercourses.  These discussions will meet the requirement to consult in s23(1B), and further consultation on flood risk management related works will not be required.  
The LLFA must consult the EA on its own consent applications not specifically required for flood risk management purposes e.g. the culverting of a watercourse to facilitate the extension of a school playing field.

The EA will review and comment on proposals on a risk based approach, but local authorities will not be required to seek formal consent. 
8. Interaction with the Highways Act?
We are aware that the interaction between section 339 of the Highways Act 1980 (for works carried out under section 101 of that Act) and section 23 of the Land Drainage Act 1991 is complex.  We are looking to simplify this interaction, and are considering amending section 339 of the Highways Act.
9. Workload of (enforcement) cases to be transferred under proposals for transitional arrangements?
A snapshot in February (2012) showed that the EA  were dealing with very few enforcement cases; across England they had a total of 40 ongoing cases of ordinary watercourse enforcement ranging between 0 and 15 per EA region.  Only a single case has reached Notice issue with no ongoing Prosecution cases, the rest were all informal negotiations.  Of course, this is just a snapshot, and the situation will probably be different in April.  But it does show that the numbers of cases to be passed across will be very low. The Environment Agency tend to resolve the majority of situations where a consent has not been given or works not completed in line with consent through discussion and negotiation with the applicant.
10. Can LLFAs vary an approval of consent/approval that the EA have given?

Past cases indicate that even if circumstances change substantially the critical point is that the works were legal at the time that approval was given, and regulators are not able to subsequently vary a consent.  
Any variation of works to a structure or new works would require a new consent.
11. Application of Water Framework Directive to section 23 consents?
LLFAs are required to ensure that protected areas and listed protected species are conserved and protected when considering a section 23 consent application.  Appendices 6 and  7 of the EA’s Advice Note sets out the requirements of the Habitats and Species Regulations 2010, the Water Framework Directive (WFD) or  when dealing with applications for works that affect protected areas (such as Sites of Special Scientific Interest).
The EA are drafting fuller guidance on how regulators should apply the requirements of the WFD to section 23 consents and will share this with LLFAs soon.  The guidance will cover;

· how to screen proposals and determine if an assessment is needed

· who to consult

· how to undertake an assessment

The Defra Skills and Capacity Programme is considering holding training sessions/ workshops for LLFAs on WFD, Habitat Directive, fish matters later this year.

Your local EA Development and Flood Risk Team can provide you details of who to contact at Natural England.

Your local EA development and flood risk team can also arrange for you to meet with their biodiversity and fisheries team to have a strategic discussion on WFD and wider nature conservation issues on ordinary watercourses.. 
12. Requirement to consult with Natural England?

LLFAs are required to give formal notice to Natural England (NE) under section 28I of the Natural Environment and Rural Communities Act 2006 if works are proposed within an SSSI, or affecting an SSSI.  
If NE advises against permitting the operation, or that certain conditions should be attached, but the LLFA does not follow that advice, then the LLFA must give a second notice to NE with details of the permission, its terms and a statement of how it has taken account of NE’s advice.  The LLFA must not grant a permission which would allow the operations to start before the end of the period of 21 days beginning with the date of the second notice to NE.
13. Can LLFAs refuse a consent on the basis of advice from Natural England?  

The legal responsibility for a decision to grant or withhold a consent remains with the LLFA, however this decision can be informed by advice from others.

14. Do LLFAs have to consider fish passage requirements or the Freshwater Fish Directive? 
The EC Directive on Freshwater Fish aims to protect and improve the quality of rivers and lakes to encourage healthy fish populations.  It sets water quality standards and monitoring requirements for areas of water designated by Defra.  The Directive affects any discharges to designated waters including industry and sewage treatment plants.  Responsibility for monitoring designated waters and assessing compliance rests with the EA.  LLFAs are not required to consider the Freshwater Fish Directive in their assessment of section 23 consent applications.

The Salmon and Freshwater Fisheries Act 1975 and the Eel Regulations 2009 require the provision of fish passes (to facilitate access to breeding, nursery or feeding grounds) and screens (to prevent the ingress of fish into those water channels which would have a deleterious effect) in certain circumstances.  Responsibility for these provisions remain with the EA, and LLFAs will wish to advise applicants of the need to liaise with the EA where necessary. 
LLFAs may wish to meet with the Environment Agency fisheries and biodiversity staff via development and flood risk teams to discuss strategic issues and how to take account of these issues when consenting works.
15. Definition of watercourse, ordinary watercourse and main river?
The definition of a watercourse is set out in section 72 of the Land Drainage Act 1991.  This states;

“watercourse” includes all rivers and streams and all ditches, drains, cuts, culverts, dikes, sewers (other than public sewers within the meaning of the Water Industry Act 1991) and passages, through which water flows.

Note that this includes those ditches, etc, where water only flows at certain times of the year.

The definition of an ordinary watercourse is set out in the Flood and Water Management Act 2010.  This states;

“ordinary watercourse” means a “watercourse” that does not form part of a main river.
The definition of a main river is set out in the Water Resources Act 1991.  This states;

A watercourse shown as a “main river” on a main river map.  

Such main river maps are held by Defra and copies are available to LLFAs as a GIS layer on GEOSTORE. 

16. What information about past applications/ enforcement cases will the EA pass onto LLFAs? 
The EA will work with LLFAs on developing a plan for the transfer of records relating to ordinary watercourse consents.  The plan will identify what records the LLFA would like transferred and agree a timescale.  Any records that are not transferred will be destroyed after an agreed date.

17. Who is responsible for considering appeals against the withholding of a s23 consent?
Under section 23(5) of the Land Drainage Act 1991, if an applicant considers that a consent has been unreasonably withheld he may apply for arbitration.  Arbitration must be heard by a single arbitrator agreed to by both the applicant and the LLFA.  If such agreement cannot be reached, and arbitrator will be appointed by the president of the Institution of Civil Engineers.  

18. Is the EA Advice Note statutory?

No.  The Advice Note was produced in order to support LLFAs in their new responsibility for regulating activities on ordinary watercourses under section 23 of the Land Drainage Act 1991.  It sets out the EA’s practice in issuing s23 consents, and it is up to LLFAs to decide whether they wish to follow these practices, or to develop their own.   The advice note will be regularly updated and is available on the EA website.
19. Is there a time limit on enforcement action?

There is no time limit in the Act with regards to enforcement of the prohibition on obstructing watercourse (i.e. on how long the LLFA has to issue the abatement notice) and, in respect of prosecutions in relation to a failure to comply with an abatement notice, the Limitation Act does not generally apply to criminal offences.  

However, there may be relevant time limits under the relevant enforcing authorities’ own codes of conduct with regards to enforcement activity such as how often they will conduct inspections and how long after that they usually take to issue notices, and/or bring prosecutions. 
The Environment Agency is willing to hold local training sessions/ workshops for LLFAs to explore enforcement processes this year.  LLFAs should contact the EA to discuss this if needed.

20. Requirement to consult with neighbours/interested parties over applications?

There is no requirement to consult with interested parties, but if LLFA can see that proposed works will impact on others they could ask the applicant if they have consulted with others.  
Neither is there a requirement to publish the details of any consent issued, although information may be requested under the Freedom of Information Act 2000 and/or the Environmental Information Regulations 2004, and the Public Interest Test may require disclosure.
Note that it is the applicant’s responsibility to ensure they have all the necessary permissions from land owners and any other environmental permits/permissions from the Environment Agency or Natural England.  
21. Application of TUPE
The numbers of staff currently involved in ordinary watercourse regulation are very small and, on average about 0.2 FTE per LLFA but with some variation.  Since almost all Environment Agency staff engaged on these activities also undertake work that will not transfer, there are unlikely to be any staff transfers.
22. Who is responsible for discharge consents and works to banks – is this the planning authority, land drainage authority or SAB role?

Responsibility for discharge consents (environmental permits) does not change as a result of implementation of the Flood and Water Management Act and will remain with the Environment Agency.   Physical work to the bank of an ordinary watercourse that is not consentable under section 23 may still require planning permission.  The requirement for ordinary watercourse consent is independent of any other consents or permissions that may be required.
23. Should Catchment Flood Management Plans be used to inform decisions on s23 consent applications?

Consideration of Catchment Flood Management Plans (CFMPs) and other long term Flood and Coastal Erosion Risk Management Plans should take place during the development of local flood risk management strategies.  These strategic documents will assist the LLFAs understanding of catchments, the significance of local flooding and the contribution that ordinary watercourse consenting can play in managing and reducing risk.

 

In the majority of cases the CFMPs will not be at the level of detail to assist in the assessment and determination of individual consents.

 

Flood Risk Management, Defra

April 2012

