LLFA consenting and enforcement responsibilities – Commencement of Schedule 2 (Amendment of Other Acts), Flood and Water Management Act 2010

Transitional Arrangements

The Environment Agency’s (EA) responsibility for issuing and enforcing flood defence consents (other than when acting as an Internal Drainage Board (IDB)) under sections 23 and 24 of the Land Drainage Act 1991 (LDA) will transfer to Lead Local Flood Authorities (LLFAs) on 6 April 2012.  
A district council’s powers to issue notices for maintenance of watercourses under section 25 LDA will be removed on that date, but will remain with the relevant unitary or county council.  
The following transitional arrangements will apply;  

Applications for section 23 consents
· Applications for consents received by the EA up to and including 5 April 2012 will be considered by the EA.  

· Where consent has been withheld, those who wish to reapply (on or after 6 April 2012) will have to submit their application to the relevant LLFA. As under the current regime, re-application will not necessarily result in a different decision.
· If an applicant considers that a consent has been unreasonably withheld they may apply for arbitration under section 23(5) of the LDA.  The EA will be responsible for concluding such cases that were brought against their decisions.  

· If the EA receive an application after 6 April, they will return it to the applicant with an explanation that the proposal will not receive consideration until it is submitted to the LLFA. Doing this avoids doubt over whether an application has been made and/or received, and when the 2 month clock
 should be started. The LLFA will be copied in to this correspondence.

Enforcement of section 23 consents and structures erected without or beyond the terms of consent 
LLFAs will be responsible for ensuring that those works consented by the EA under the first bullet above conform to the provisions of that consent.

Where known on 6 April 2012, the EA will inform the appropriate LLFAs of any structures or works that appear to have been undertaken without or in breach of a consent.  The LLFA will be responsible for considering whether enforcement action is necessary except in the following situations;  
· The EA will be responsible for concluding the enforcement action associated with the serving of a section 24 notice (issued if a structure has been constructed or altered in contravention of section 23 of the LDA) where such notice was served prior to 6 April 2012.  The EA will inform the local LLFA of any such ongoing enforcement action.    
· Prior to the serving of a section 24 notice as a matter of course, the EA holds informal discussions with the person responsible to encourage compliance.  The EA will conclude any such discussions that began prior to 6 April 2012, informing the LLFA of their progress and outcome.  If the matter is not resolved satisfactorily,  responsibility for considering further steps will pass to the appropriate LLFA.  The EA will inform the local LLFA of any such informal discussions, and subsequently discuss with the LLFA the options open to them and help the LLFA in deciding the appropriate next steps.  

Section 25 enforcement powers

· In two tier areas, District councils will be responsible for concluding any enforcement action associated with serving a section 25 notice where such notice has been served prior to 6 April 2012. The District council should inform the county council of any ongoing cases.
· A person served with a notice under section 25 may appeal under s27 of the LDA. Where such section 25 notice has been served prior to 6 April 2012, related appeals should continue to be brought as against the original serving authority.  The appropriate district council will be responsible for concluding such cases that were brought against their decisions.  
· Arrangements may be made between district and county councils over which authority continues to serve notices after 6 April 2012 and into the future.  If no such arrangement is in place on 6 April 2012, this role will automatically vest in the county council.
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� Under s23(3)(b) of the LDA, the authority must inform an applicant of their decision within two months of the application being made, otherwise consent is deemed to have been given.





