TO ASSIST LOCAL AUTHORITIES TO PREPARE AN INFORMATION NOTE FOR THOSE AFFECTED BY SURFACE RUN-OFF RELATED FLOODING

Your rights in relation to surface run-off flooding and flooding from watercourses

Most floods arise from a number of sources: rainwater causing surface run-off, rivers, reservoirs and other water bodies, or from the sea.  A number of bodies have responsibility for managing flood risk from these sources, including the Environment Agency, local authorities, highways authorities, internal drainage boards (IDBs) and water companies.   The Flood and Water Management Act 2010 has sought to clarify these responsibilities by modifying the relevant works powers (see Schedule 2 to the Act).
Lead local flood authorities, the upper tier authorities, also have responsibility for drawing up a local flood risk strategy and a duty to investigate in cases where the source of flooding is unclear.  These strategies need to be consistent with the national strategy prepared by the EA.
The Act did not make provision for an individual to take action when flooding is caused by rainwater running from neighbouring property onto their  land (surface-run-off), or for the authorities to take action against the person whose action leads to this type of flooding.  There are however existing powers under the Land Drainage Act 1991 (LDA) for authorities to deal with cases where a person who owns land abutting a watercourse does not clear it of obstruction causing flood risk to others, as well as for the affected individual to apply to the  Agricultural Land Tribunal for an Order where the condition of a ditch is causing injury to land, or preventing the drainage improvement of land (section 28 of the LDA).

This information note  explains the rights of people affected by flooding from surface run-off.  

What causes “run-off” flooding?

“Runoff” is rainfall that does not soak into the land or enter a drain or river, but flows over it instead.  Runoff does not necessarily cause a problem if it flows into drains or watercourses, or on to land where it can soak away without causing problems.  However in some cases runoff flows into people’s homes or land, where it can cause damage and disruption.  Runoff may also pass into small ditches or channels that run through or adjacent to property, and if not maintained these can become blocked.
In urban areas, it is often caused by laying of hard surfaces, such as patios or car parks, without adequate drainage being put in place.  Surfaces like standard concrete and tarmac stop the rain water soaking into the ground, and instead it flows over the surface and may cause flooding.  These problems can be avoided by ensuring existing drainage is properly maintained, putting in sustainable drainage and/or using permeable surfaces for patios and driveways, which allow more water to soak in to the ground.    
This type of flooding can also originate from farmland.  This is a particular risk where soil has been compacted or vegetation removed either seasonally by ploughing, or temporarily as topsoil is stripped to allow for development, so that rainwater is no longer able to soak into the ground.  Instead the rainwater flows over the land, carrying soil with it to create a “muddy flood”.  The farmland itself can be damaged because the floodwater can carry away topsoil and even crops.  Land management techniques can prevent soil from getting compacted and reduce the risk of flooding.  Flooding from farmland may also happen as a result of drainage ditches becoming blocked.
How to resolve nuisance flooding

Speaking to neighbours

In the first instance you should speak to your neighbour to make them aware of the flooding problem.  In many cases neighbours may not be aware of the problem, but once alerted will be happy to find a solution to the problem without you needing to take any further action.
Flooding caused by structures and hard surfaces
Where nuisance flooding is being caused by new buildings, walls or hard surfaces (e.g. driveways, car parks, pavements) you may wish to contact the planning department of your local council to see if there has been a breach of planning permission.  Since 1 October 2008, property owners in England require planning permission if they wish to pave over their front gardens with non-permeable materials. 
New walls and buildings may also require planning permission, whilst some developments may have had conditions attached to the planning permission to require that the development be constructed in a certain way (e.g. that adequate drainage channels be incorporated).  You can check with your local council whether the proper planning permissions have been given and any conditions of that permission have been met.  

Flooding due to inadequate land drainage
If flooding is being caused by blocked drainage channels or inadequately drained land, the Agricultural Land Tribunal may be able to help.  In spite of its name, this tribunal can deal with drainage on all types of land, not just agricultural land.  The tribunal has powers (under the Land Drainage Act 1991) to order a landowner to carry out work to maintain or reinstate drainage ditches.  The tribunal can also give you authorisation to carry out works on a neighbour’s land in order to protect your own property.  It is currently free to make an application to the Agricultural Land Tribunal.  However you will need to cover the costs of providing maps and other information, and may also wish to hire legal representation.  For more information see the following pages on the Defra website:

www.archive.defra.gov.uk/foodfarm/farmmanage/alt/index.htm

Flooding from agricultural land related to soil compaction and erosion

If you are affected by flooding from agricultural land, you should in the first instance raise the problem with the farmer concerned.  Runoff flooding can sometimes be due to compaction of the soil, and can cause soil erosion, which is damaging to farmland.  Farmers in receipt of CAP payments are required to carry out a Soil Protection Review which should identify any problems with soil erosion and runoff and help identify solutions to the problem. However, poor soil management is not always the cause of runoff flooding.  Heavy rain can cause runoff even where soil is in good condition.  If it appears that a farmer is not managing their land in a way that minimises run-off and soil erosion, you can raise this with the Rural Payments Agency which is in charge of enforcing CAP cross-compliance.
If the runoff is affecting a watercourse, your Local Authority or the Environment Agency will be able to investigate. Some watercourses are the responsibility of the EA and other smaller ones of the local authority.  If the problem relates to a main river which the EA manages, you can contact them on their national floodline: 08708 506506.   If it relates to a smaller watercourse, this is the responsibility of a District Council/Unitary authority or if you are in an IDB District, the IDB.
Mediation

Whatever the cause of the nuisance flooding, mediation can be a means of resolving a dispute with your neighbour without going to court.  It is also a cheaper option than court.  If you are on a low income it may be possible to get help with the costs of mediation.  The National Mediation Helpline can provide more information and put you in touch with a mediator:

Telephone:  0845 60 30 809
www.direct.gov.uk/en/Dl1/Directories/DG_196110
Someone in your local community, for example a parish Councillor, may also be willing to act as an informal mediator to try to resolve the problem.
Legal Proceedings
You can take civil law proceedings (an action for private nuisance) against your neighbour in the county courts or the High Court (which one will depend upon the value of financial claims and complexity of the issues involved) if it appears that the facts amount to nuisance under the common law. Nuisance  is an unreasonable interference with a person’s use or enjoyment of their property/land or of some right connected with that land. 
Flooding, in certain circumstances, could be found to be a “nuisance” under the common law. Relevant factors include the extent of damage suffered, duration and frequency of the problem, sensitivity of the complainant, nature of the locality, and any malice involved, and the practicality and cost of rectifying the nuisance. They are relevant to determining whether a common law nuisance exists and what remedies might be awarded.             
If you can satisfy the Court that your neighbour is causing a “nuisance”, the Court can issue an injunction to order the person to take steps to prevent the nuisance recurring and can also award damages.  
You should seek your own legal advice if you are considering taking legal action and bear in mind that you may be responsible for not only your legal costs but those of the other party if unsuccessful, and you may have to bear some of their costs even if you are successful. 

This note does not attempt to provide a full analysis of the legal remedies for nuisance flooding and is provided for general information purposes only. It is not intended to constitute legal advice and should not be treated as a substitute for legal advice. It has been prepared in the context of the law in England and Wales. Defra accepts no responsibility for any loss that may arise from reliance on the information in this factsheet. 
� Please note that although these pages are labelled as “archived” while the Defra site is updated, they are still relevant.





