LLFA consenting and enforcement responsibilities – summary of progress
Commencement of paragraphs 32 and 33 of Schedule 2 to the FWMA.

1. These paragraphs will be commenced on 6 April 2012. The effect of this will be that the Environment Agency’s (EA) responsibility for issuing flood defence consents under section 23 of the Land Drainage Act 1991 (LDA) will transfer to Lead Local Flood Authorities (LLFAs) on that date. 

2. From 6 April 2012  Internal Drainage Boards will hold the powers in section 25 of the LDA (Powers to require works to maintain a proper flow of water in ordinary watercourses) in internal drainage districts, and LLFAs will hold those powers outside those districts.  We recognise that district councils have held these powers outside of internal drainage districts in the past, and may be best placed to continue to carry out this function.  Under the FWMA LLFAs may delegate their flood risk management functions to district councils. We would therefore urge LLFAs to work with district councils to put in place delegations where appropriate. 

Charges

3. Charges for applications – Defra won’t increase the £50 charge before LLFAs take on s23 responsibility.  We don’t consider such an increase (possibly to £150) is likely to be appropriate in the current financial climate, but we will keep the charge under review.  We will consult fully on any proposals to increase the fee. 
Resources

4. Some feedback at the recent FCERM workshops suggested that the EA’s experience of numbers of applications on ordinary watercourses may prove to be lower than reality for LLFAs.  

5. £0.22m per annum has been allocated for this work, and is already included in monies distributed to councils.  Defra accepts that this may not prove to be sufficient, but consider that total FWMA grant was calculated with sufficient extra funds to allow for some readjustments within individual lines in the light of experience of actual expenditure.  We will keep the level of applications, enforcement costs and thus, the Defra New Burden’s grant, under review.  To inform any likely future review we would therefore recommend that authorities keep a record of the level of work they experience.
6. We brought as far forward as possible the announcement concerning the transfer of responsibility in order to give LLFAs time to prepare for these changes.  EA/Defra Capacity Building Workshops will be held in February and an advice booklet and e-learning package will be published soon.   These will allow the EA to share their experience and best practice and help LLFA staff get up to speed. The dates for these workshops will be announced soon.

Delegation of s25 powers

7. If an LLFA wishes to delegate any powers then it will be up to them to reach an agreement concerning funding, reporting, and other details, with the relevant district council.  Under the Act, accountability for making sure functions are performed correctly will remain with the LLFA even if operational roles are delegated.  

8. County and district councils currently hold the powers under section 25 concurrently, and district councils’ section 25 powers are being removed.  The Formula Grant includes funding for all local authority flood risk management related powers and duties under existing legislation, and both county and district councils are currently funded for section 25 activities.  The Formula Grant settlement to district authorities has not been adjusted to take account of powers under Section 25 being removed from them.  This is because the amounts involved are not significant enough to warrant a funding reduction as part of national Formula Grant arrangements.

9. In essence, therefore, district authorities continue to be funded to perform this role through Formula Grant, and authorities may wish to take this into account when discussing how delegation of section 25 powers will be resourced.

Integration of flood defence consents into the Environmental Permitting framework

10. Environmental Permitting comprises a common set of definitions, processes and controls for the permitting of specified activities.  In doing so, it has rationalised a number of permitting regimes into a common framework that is intended to be easier to understand and use.  In general Environmental Permitting does not change the substantive requirements of permits, but it is expected to reduce the administration necessary to deliver those requirements.

11. Our initial assessment indicates that there are likely to be considerable benefits to including EA consents in the EP framework, but further work is needed to investigate the potential for inclusion of the consents administered by IDBs, and in due course LLFAs.  We plan to include a power in primary legislation to enable the Environmental Permitting Regulations (EPRs) to be extended to flood defence consents. Consultation on the detail of integration would then take place later.  
12. We will hold a series of meetings with stakeholders this year to explore the potential for the consents administered by IDBs, and in due course LLFAs, to be brought within the EP framework.
13. Changes to charges could be made as part of the process of incorporating flood defence consents into the EP framework, should this go ahead.  Other schemes already within the framework allow individual regulators to set their own fee structure, subject to confirmation by ministers.
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