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[bookmark: _Toc147492636]Policy Statement
You will find an in-depth explanation on proceeds of fundraising appeals and dealing with surplus funds in the Law Commission’s consultation paper Technical Issues in Charity Law. This information can help you gain a more detailed understanding of the current position.
[bookmark: _Toc113966420][bookmark: _Toc147492637]Overview

[bookmark: _Hlk103694666]Charities often undertake fundraising appeals for a particular purpose, such as:

· to assist the victims of an emergency or disaster;

· to buy land or repair a building;

· to purchase an item of equipment.

The wording of the appeal should make it clear how money or other property raised by the appeal will be used. It might also include other or secondary purposes that will make it clear to donors what will happen if too much or too little money or property is raised by the appeal or where the appeal purposes cannot be achieved.  We will not normally be involved with such appeals as the property will be automatically applicable for those other or secondary purposes.

Sometimes, though, the appeal may not have other or secondary purposes and the appeal fails. 

In legal terms, an appeal fails when some or all of the money or other property raised cannot be applied for the purpose(s) stated in the appeal. Section 63A: Supplementary of the Charities Act 2011 (as amended) (the “Charities Act”) defines failure: “charitable purposes are to be treated as failing if any difficulty in applying property to those purposes makes that property or the part not applicable cy-près available to be returned to the donors.” 

There are two types of failure: 

· “initial failure” – where appeals do not raise enough or where trustees cannot achieve the purpose(s) of the appeal; and 

· “subsequent failure” – where appeals raise more than is needed for the original purpose(s) of the appeal (these are sometimes referred to as “surplus cases” because there is a surplus of money or property that cannot be applied for the original purpose). 

[bookmark: _Hlk104276447]The Charities Act contains flexible rules allowing donations given in response to a charitable appeal that fails (either initial or subsequent failure) to be applied for other purposes in certain circumstances, rather than having to be returned to donors.  

It is important to remember that when we talk about proceeds and money raised by an appeal this also includes property which can be things like objects, land, materials etc. 

The key Charities Act provisions are:
	
· Section 63A. In cases where the appeal has not raised enough or it is not possible to fulfil the purpose(s) of the appeal (initial failure), s63A contains a number of provisions which allow for the Court, Commission or in certain cases trustees, to apply property for other charitable purposes (similar to the original purposes - “cy-près”) as if that property was given for charitable purposes generally. Section 63A is only applicable in cases of initial failure. 
 
· Section 67A. This enables trustees to decide the new purposes to which the proceeds from failed appeals can be applied cy-près. In doing so, they must have regard to: (a) the desirability of securing that the new purposes are, so far as reasonably practicable, similar to the specific charitable purposes for which the proceeds were given; and (b) the need for the purposes to be suitable and effective in the light of current social and economic circumstances. There are monetary thresholds applicable, once the thresholds are reached Commission consent is required for the new purposes to be effective. Section 67A is applicable to both initial and subsequent failure cases. 

This guidance explains: 

· Where an initial failure occurs: The circumstances in which a donation to a failed appeal can be applied cy-près without further action to contact donors to offer the return of the unapplied portion of their donation under s63A. 

· Where a subsequent failure occurs: how unused donations arising from a subsequent failure are not required to be returned to donors, and s67A applies to this property. 

· How trustees may apply property from a failed appeal cy-près for new purposes under s67A. 

· When the Commission needs to be involved in failed appeals and when it does not.

The following guidance is relevant to this topic:

Charity fundraising appeals for specific purposes - GOV.UK (www.gov.uk)

 

OG2 Application of Property Cy-près

Operational Guidance on amending charitable objects 
[bookmark: _Toc113966421][bookmark: _Toc147492638]Casework Guidance 

[bookmark: _Toc113966422][bookmark: _Toc147492639]1.	Introduction 

[bookmark: _Toc113966423][bookmark: _Toc147492640]1.	Why do charitable fundraising appeals fail?   

In legal terms, an appeal fails when some or all of the funds raised cannot be applied for the purpose(s) stated in the appeal.   This might be because, for example: 

· the appeal was for a specific charitable purpose, and insufficient money or other property was raised to carry out the purpose; or

· the appeal was for a specific charitable purpose which was completed and there was money or other property left over; or

· the appeal was for a specific charitable purpose that was no longer needed or could not be carried out; or

· the appeal was for the benefit of a charity that ceased to exist.
  
[bookmark: _Toc113966424][bookmark: _Toc147492641]1.2	Is it possible to reduce the chances of a charitable appeal failing? 

Yes. If an appeal fails, it is normally because the purpose of the appeal was too specific, and circumstances did not work out in the way that the appeal’s promoters expected. 
  
A fundraising appeal is less likely to fail if the purpose of the appeal is broad, rather than narrow. For example, a charity can raise funds for its general purposes in an appeal; general funds can be used for any purpose or activity of the charity. 
  
Secondary or other purposes can only be added at the point the appeal is made, not once it has begun, and the addition of that purpose should be visible to donors (including the date of the addition). 

In practice, appeals rarely fail, because either: the funds raised can still be used (albeit less ambitiously) for their original purposes, or because the appeal literature includes secondary purposes. 

[bookmark: _Toc113966425][bookmark: _Toc147492642]1.3	If an appeal for a specific charitable purpose fails, can the funds be used for other charitable purposes? 

Yes, if a donor has not specified that their donation must be returned if the appeal fails.  Where they have specified that the donation must be returned, we do not need to be involved and the trustees can return the donation. 

Once those donations are returned, different sections of Part 6 of the Charities Act apply for initial failures and subsequent failures including sections 62, 63A and 67A to enable the property from the failed appeal to be used for other purposes. 

[bookmark: _Toc113966426][bookmark: _Toc147492643]1.4	Appeals that specify circumstances in which funds could be applied for other charitable purposes
 
If the wording of the appeal included provisions that stipulate how:
 
· any surplus would be utilised, or
 
· funds would be used if insufficient funds were raised for the main purpose of the appeal, 

the trustees must apply the funds in accordance with those provisions.  

If there is any difficulty with applying the funds for the alternative purposes, the trustees should use the relevant bespoke or statutory power to make any necessary changes to those purposes (with our prior consent as appropriate) - such as section 275 of the Charities Act for small unincorporated charities - or come to the Commission to amend the purposes. 

[bookmark: _Toc113966427][bookmark: _Toc147492644]1.5	Appeals for general funds
 
If an appeal was for the general purposes of a charity (i.e., any purpose, or no specific purpose), it is very unlikely that it would fail. The charity would be free to apply those funds as it saw fit. If necessary, they could consider using a valid power of amendment to alter the purposes of the charity, such as s.275 of the Charities Act, as required. 

[bookmark: _Toc113966428][bookmark: _Toc147492645]1.6	How do the powers of the trustees to deal with failed appeals work alongside good fundraising practice? 

This guidance explains the framework provided by Part 6 of the Charities Act for dealing with appeals for specific charitable purposes which fail. 
 
If trustees failed to follow the good practice set out in this guidance, the only way of dealing with a failed appeal would be employ the enabling powers in Part 6 of the Charities Act.

[bookmark: _Toc113966429][bookmark: _Toc147492646]1.7	Failed charitable appeals administered by NHS Trustees  

Failed charitable appeals administered by NHS Trustees are dealt with under s.222 of the National Health Service Act 2006 (which restated S.96A National Health Service Act 1977). The donor is not entitled to have their donation returned; the funds are automatically applicable cy-près (subject to any specific provision in the appeal literature). 
  
For further information about failed NHS appeals, see paragraph F.6.8 of the NHS Charities Guidance. That guidance contains other information specifically for NHS charities. 

[bookmark: _Toc147492647]2.	Dealing with failed appeals  
[bookmark: _Toc113966430][bookmark: _Toc147492648]2.1	What happens when there is an appeal failure?

The trustees must first return donations to any identifiable donors who have specified that their donation must be returned if the appeal fails.  For instance, a corporate donor making a large donation to a project (such as the construction of a hospice) may stipulate that the donation must be returned to it in the event of the project not going ahead.	

Trustees will then need to follow the statutory steps in Part 6 of the Charities Act based on whether there has been an initial or subsequent failure. 

[bookmark: _Toc113966431][bookmark: _Toc147492649]2.2	Initial failure 

There is a two-stage process that the trustees must follow:
   
· The trustees should first consider if any of four circumstances in s.63A apply which would mean the money or other property is applicable cy-près. If they do not apply, they will have to be returned to the donors or paid into court if the donors cannot be found.

· If any of the four s.63A circumstances apply and the proper processes have been followed under the s.63A provisions, the money or other property is therefore applicable cy-près. The trustees can use the power to change the purposes of the appeal granted under s.67A(2) and must then adhere to the requirements of that section in deciding what the new charitable purposes should be. 

[bookmark: _Toc113966432][bookmark: _Toc147492650]2.3	Subsequent failure

If the purpose of the appeal has been carried out, and a surplus remains, the appeal has not failed completely. The surplus funds are not returnable to the donors and can be used by the charity for other similar charitable purposes without having to go through the steps set out in s.63A.  Section 62(1)(a) or (b) will apply to the surplus funds. 
 
Where there are such surplus funds, the trustees will need to take action to release these for other charitable purposes.  The trustees must adhere to s.67A in deciding what the new charitable purposes should be. (See section 6 below). 
[bookmark: _Toc113966433][bookmark: _Toc147492651]3.	Overview of the applicable legislation

[bookmark: _Toc113966434][bookmark: _Toc147492652]3.1 	Initial failure – s.63A

If an appeal fails from the outset and the purpose of the appeal cannot be achieved (described in law as initial failure, or sometimes as failure ab initio), we cannot automatically assume that donors had a general charitable intention (i.e., that they would have been willing to support wider charitable purposes). 

For example, if donors gave to a charitable appeal to purchase a particular piece of medical equipment for a hospital, and insufficient funds were raised, neither the trustees nor the Commission could just assume that the donors would have been happy for their donation to be used for any other charitable purpose to benefit patients at the hospital. Similarly, we could not assume that donors who supported an appeal to restore a particular building or purchase a particular work of art would have been happy to make a donation for other similar purposes. 

S.63A provides mechanisms that enable the property to be applicable cy-près where: 

· the Commission or the Court make an order directing that the property is applicable cy-près because it would be unreasonable, having regard to the amounts likely to be returned to the donors, to incur expense with a view to returning the property, or that it would be unreasonable, having regard to the nature, circumstances and amounts of the gifts, and to the lapse of time since the gifts were made, for the donors to expect the property to be returned (s63A(2));

· a donation to the appeal was £120 or less and the trustees reasonably believe that during the financial year of the charity in which the donation was given the total amount given by a donor to the charity for the purposes of the appeal is £120 or less (unless the donor stated at the time of donation that they donation must be returned if the appeal purposes fail) (s.63A(3)); 

· the funds are raised through a cash collection or from a lottery, competition or other similar activity (s.63A(6)); or

· the trustees have taken reasonable steps (to be agreed with the Commission in advance) (the “agreed actions”) to contact a donor and the donor is not identified or is not found after the agreed actions have been completed (s.63A(4) and (5)).

Once it is established that the property is applicable cy-près under one of the s.63A provisions, s.67A is applicable (see section 6 of this guidance). 

[bookmark: _Toc113966435][bookmark: _Toc147492653]3.2	Initial and subsequent failures – s.67A

S.67A says that trustees can resolve to amend the purposes of the appeal once a cy-près occasion has been established either under s.62(1)(a) or (b) and/or 63A. The resolution can be taken at a correctly convened and quorate meeting or by written resolution, the charity’s governing document will govern which is most appropriate in each case. 

S.67A applies to initial failures where the property from the appeal is applicable cy-près under one of the s.63A provisions. 

In subsequent failure (surplus cases), donors are not entitled to a refund. S.67A is automatically applicable to all cases of subsequent failure, this is because the surplus funds in the case of subsequent failure are automatically applicable cy-près under s.62(1)(a) or (b).  This is because there is no requirement for a donor to have a general charitable intention in surplus cases. 

Under s.67A, in resolving to apply the proceeds of the failed appeal for new purposes, the trustees must have regard to: 

1. the desirability of securing that the purposes are, so far as reasonably practicable, similar to the specific charitable purposes for which the funds were given; and 

1. the need for the purposes to be suitable and effective in the light of current social and economic circumstances.

If the money or other property applicable cy-près exceed £1,000, the resolution made by the trustees only takes effect when we consent to it.  This threshold can be amended from time-to-time by secondary legislation.

[bookmark: _Toc113966436][bookmark: _Toc147492654]4.	Initial Failure Process

[bookmark: _Toc113966437][bookmark: _Toc147492655]Stage 1 – establish which subsections of s.63A apply

The trustees can use some subsections of s.63A to self help and other subsections require Commission involvement as set out below. 

[bookmark: _Toc113966438][bookmark: _Toc147492656]4.1	No Commission involvement required at 63A stage

Trustees can assess whether these subsections apply and employ them without Commission involvement as set out below. 

[bookmark: _Toc113966439][bookmark: _Toc147492657]4.1.1	Small donations of £120 or less - s63A(3)
[bookmark: _Hlk74559018]
Subsection 63A(3) works by requiring the trustees to look at each individual gift and ascertain, first, whether it is a gift of £120 or less, and second, whether the total gifts given by the donor in the financial year exceeded £120.  

Under subsection 63A(3), if a donation to an appeal was £120 or less and the trustees reasonably believe that during the financial year of the charity in which the donation was given, the total amount given by a donor to the charity for the purposes of the appeal is  £120 or less, the amount of that donation is applicable cy-près. This could either be a single donation or cumulative over the financial year.  

The condition in subsection 63A(3)(b) is that the trustees “reasonably believe” that the total gifts given by a donor in the financial year do not exceed £120. Therefore, the trustees will be required to take reasonable steps to ascertain whether or not this is the case, what is “reasonable” being a question of fact in each case. 

The provision applies to donations made by any means, including standing order, bank transfer or cheque. The threshold of £120 applies to the amount given by the donor, so would not include any Gift Aid that the charity might claim on the donation. Where a donation is made by two or more parties, whether they are treated as an individual donor or separate donors for the purposes of subsection 63A(3)(b) is a question of fact to be determined in each case.
The trustees do not have to take steps to contact the known donors who the records show have donated less than £120.  The exception is if a donor has expressly stated that they wish the donation to be returned in the event of the fundraising appeal failing, but this does not prevent the property from being applicable cy-près by reason of the other conditions in subsection 63A, which apply regardless of a donor’s stated wishes.

Once the trustees have established what property can be applied cy-près, the next stage is for them to decide on the new purposes.  This is covered in section 6 below.

[bookmark: _Toc113966440][bookmark: _Toc147492658]4.1.2	Unidentifiable donors – s.63A(6)

Subsection 63A(6) allows donations from unidentifiable donors to be applied cy-près without the Commission’s involvement.  

Donors will be unidentifiable where the donations to the appeal are:

· the proceeds of cash collections made - (i) by means of collecting boxes, or (ii) by other means not adapted for distinguishing one gift from another, or
 
· the proceeds of any lottery, competition, entertainment, sale or similar money-raising activity, after allowing for property given to provide prizes or articles for sale or otherwise to enable the activity to be undertaken. 

Once the trustees have established what property can be applied cy-près under the relevant subsections of s.63A and have taken appropriate action, the next stage is for them to decide on the new purposes.  This is covered in section 6 below.

[bookmark: _Toc113966441][bookmark: _Toc147492659]4.2	Commission involvement required at s.63A stage

Section 63A provides two instances where the trustees will require some action on the part of the Commission in order to apply the relevant subsection to the proceeds of the appeal where there has been an initial failure.
 
Trustees will need to approach the Commission for assistance in these instances before the money or other property from the failed appeal is applicable cy-près. 

Once the trustees have established what property can be applied cy-près, the next stage is for them to decide on the new purposes.  This is covered in section 6 below.
	
[bookmark: _Toc113966442][bookmark: _Toc147492660]4.2.1	Unreasonable to incur expense - ss63A(1)(a) and (2)

[bookmark: _Hlk104212484]Subsection 63A(1)(a) empowers the Commission (or the Court) to direct that property given for specific charitable purposes which fail should be applied cy-près as if given for charitable purposes generally.  In those cases the Commission (or the Court) can make an Order directing that the property from the failed appeal is applicable cy-près.

The basis for making an Order under s63A(1)(a) is set out at s63A(2):

· that it would be unreasonable, having regard to the amount likely to be returned to the donors, to incur expense with a view to returning the property;
or 
· that it would be unreasonable, having regard to the nature, circumstances and amounts of the gifts, and to the lapse of time since the gifts were made, for the donors to expect the property to be returned.
If the trustees believe the conditions apply, they should make an application to the Commission for an Order under s63A(1)(a) directing that the money or other property is applicable cy-près. 

A model Order is provided at section 9 below. Once the Order establishes what property can be applied cy-près, the next stage is for the trustees to decide on the new purposes.  This is covered in section 6 below.

[bookmark: _Toc113966443][bookmark: _Toc147492661]4.2.1.1	Information required to be provided in an application for a s63A(1)(a) Order

We expect trustees to include the following information in any application:

· [bookmark: _Hlk83647897]full details of the failed appeal, including copies of appeal literature;

· an explanation of how and why the appeal failed;

· the trustees’ considerations of all options to identify and find donors and why it would be unreasonable to undertake those options. For example: the cost of attempting to trace donors would be disproportionate to the amounts likely to be returned;

· an explanation of why the trustees believe that it would be:

· unreasonable to incur expense with a view to returning the money or other property, or

· unreasonable having regard to the nature, circumstances and amounts of donations, and to the lapse of time since the donations were made, for the donors to expect the property to be returned.  

For example, a donor cannot expect an offer to return property to be open indefinitely, an appropriate period of time will depend upon the circumstances but may be a calendar year from the date the appeal failed.

The Commission will determine what is unreasonable in all the circumstances of the individual case based on the information provided to it.

The Commission will not make an Order where another subsection of s.63A is applicable and the trustees can apply the money or other property cy-près without Commission involvement.
 
[bookmark: _Toc113966444][bookmark: _Toc147492662]4.2.1.2	Application to the Court

As above, the power in s63A(1)(a) is exercisable by the Court or the Commission.  

Any application to the court may constitute charity proceedings within the meaning of s115 Charities Act and, if so, an application to the Court would require an Order from us, under s115(2). The Commission must not, without special reasons, authorise the taking of charity proceedings where in its opinion the case can be dealt with by the Commission under the powers in the Charities Act. There is separate publicly available guidance on s.115 at: Charities and litigation: a guide for trustees (CC38) - GOV.UK (www.gov.uk)

IMPORTANT NOTE: If trustees tell us they are applying to the Court (such as when seeking consent to charity proceedings), we should ask them to consider requesting a direction from the Commission under s.63, rather than from the Court.  If they provide reasons of why they do not wish to do this, the case should be referred to Legal Services for advice. A charity would have to have very good reasons for wanting to apply to the Court, rather than the Commission, for a direction.

[bookmark: _Toc113966445][bookmark: _Toc147492663]4.2.1.3	When the Commission would refuse to give a direction in an Order under s63A(1)(a)?

[bookmark: _Hlk104196811]The Commission should refuse to give a direction if the trustees have not adequately explained and evidenced why it would be unreasonable to attempt to identify and find donors to a failed fundraising appeal to offer them a refund of their donation.

[bookmark: _Toc113966446][bookmark: _Toc147492664]4.2.1.4 	In what circumstances would the Commission give a direction in an Order under s63A(1)(a)?

Examples of the factors that would indicate the Commission should consider making a direction include:

· the cost of attempting to trace donors would be disproportionate to the amounts likely to be returned;

· there has been a lapse of time since the gifts were made for the donors to expect the property to be returned.  A donor cannot expect an offer to return property to be open indefinitely.  An appropriate period of time will depend upon the circumstances, it might be a calendar year from the date the appeal failed but timescales will be case specific and, if the appeal ran for a long time, it might be that we expect a longer period to have elapsed since the gifts were made.  

[bookmark: _Toc113966447][bookmark: _Toc147492665]4.2.2	Subsections 63A(4) &(5) - agreeing the steps to identify and find donors to offer them a refund 

[bookmark: _Toc113966448][bookmark: _Toc147492666]4.2.2.1	What is the purpose of subsections 63A(4) and (5)?  	

Subsections 63A(4) and (5) allow trustees to agree with the Commission in writing the reasonable steps that the charity should take to attempt to identify and find donors to a failed fundraising appeal (“agreed actions”), in order to offer them a refund of their donation.  The Commission will consider the trustees’ decision making and the basis for that decision making to ensure there is a rational and reasonable basis for that decision in the circumstances.  Donations can then be applied cy-près in accordance with s67A if, after taking those agreed actions, the donors cannot be identified or found. 

[bookmark: _Toc113966449][bookmark: _Toc147492667]4.2.2.2	What process must the trustees follow?

The process the trustees must follow:

· The trustees should establish proposals for the reasonable steps to be taken to contact the donors in each case, whether that is by way of enquiries, notices, advertisements, or otherwise.  In doing this, they should have regard to the Commission’s guidance on failed appeals.  This sets out that the proposed actions must be reasonable given the circumstances of the appeal and sets out certain things for trustees to think about.

· The trustees then apply to us using the on-line general enquiry form, attaching such documents as are necessary.  They should provide the following information, with details of the trustees’ decision making and supporting evidence where necessary which should include: 

· full details of the failed appeal, including copies of appeal literature;

· an explanation of how and why the appeal failed; and

· the trustees’ proposals to identify and find donors with the method(s) and suggested timescales.

· The Commission assesses whether the trustees’ proposals are reasonable.  In most cases, the Commission will be able to approve the proposals.  On occasion, it may need to request more information or suggest the trustees revise their proposals.
 
· When the Commission has approved the proposals, the trustees carry out the agreed actions in an attempt to contact the donors.  

Donors will have a reasonable period of time to respond to the charity.  Depending on the circumstances, that period might be three months, or it might be longer or shorter. There is no prescribed period, but the Commission would expect the timescale to be meaningful and take into account the length of the appeal itself.
 
· If a donor asks for the return of their donation, it should be returned to them after any appropriate due diligence has been undertaken to establish that they were the donor of the money or other property.

If a donor responds disclaiming their donation, the money or other property can be applied cy-près in accordance with s.67A.
   
· Once the period of time for donors to respond has expired, the money or other property that have not been claimed will be applicable cy-près. This means that the donors cannot ask for the return of their donation after the specified period.

[bookmark: _Toc113966450][bookmark: _Toc147492668]4.2.2.3 	What must the trustees consider when deciding the actions to take?

The steps to take should be tailored to the charity and the particular fundraising appeal.  In devising the proposals, trustees will need to consider:

· How the appeal was conducted.

The best way to contact donors is likely to depend upon how the appeal was conducted; it will differ depending on whether the appeal was made through newspapers or periodicals, on television, on the radio, on the charity’s website, by social media, by fundraising on the street, by doorstep fundraising, or by a combination of these methods.

· The most effective means of contacting donors. 
 
It is not likely to be worthwhile to incur the expense of say, a newspaper advertisement, or placing a notice on a notice board, if such adverts or notices are unlikely to be seen by donors.  Trustees are encouraged not to take an overly cautious approach and expend funds on advertisements unnecessarily.  Instead, they need to strike a balance between (a) protecting donors’ wishes, and (b) the administrative inconvenience and expense of seeking to contact donors to offer a refund.  

· The language of the appeal 

Any letter, email or text should be written in the same language as the advertisement. Advertisements and notices should be published (a) in English in every case; and (b) where the appeal was published in another language, in that language. 

· The length of time the trustees should give the donor to claim their donation
The Act does not specify the length of time that trustees should give donors to ask for the return of their donation. Three months would seem a reasonable period, but the trustees may be able to make a case for a longer or shorter period.

· Whether administrative costs should be deducted from the returned donations.
The trustees could deduct a reasonable charge for processing the return of the donation.

Examples: 

	How the appeal was made

	Possible ways to contact donors

(The trustees should consider the most appropriate channel(s) in the circumstances to contact donors)


	Where the fundraising for the appeal was carried out wholly or mainly amongst the charity’s members or supporters (such as by letter, email, text, members’ newsletter, website).

For instance:

· An appeal by a national charity to its supporters for donations to provide a new facility.

· An appeal by an independent school to parents and alumni for funds to build an arts centre.

	Notice by e-mail or post to the address of any donor recorded in the charity’s records. 

Email and/or text to those to whom the appeal was made, such as those on a membership list.

Notice on the charity’s website and/or social media.

Notice in members’ newsletter.

Notice on any other channel used by the charity to reach its members.


	Where the fundraising for the appeal was carried out wholly or mainly within a local area, such as a local authority district or a London Borough (for example by advertisements or coverage in local media, including local radio stations and local street or doorstep fundraising). 

For instance:

· An appeal to local residents for funds to buy and preserve a piece of land threatened with development.

· An appeal by a county hospice for funds to extend the building.


	Notice by email or post to the address of any donor recorded in the charity’s records. 

Notice on charity’s website and/or other ‘local’ website likely to be seen by a significant number of donors and/or social media.

Advertisement or coverage in local media, including local radio stations.

Notice on a noticeboard, but only if it would be likely to be seen by donors.  For instance, a notice on the board at a community centre in respect of an appeal for funds to upgrade the centre. 


	Appeal to the public generally, including fundraising on the street or doorstep fundraising.

	Notice by email or post to the address of any donor recorded in the charity’s records. 

Notice on the charity’s website and/or social media.

Notice in a publication (printed edition and/or on-line version) that, given the nature of the appeal, might be read by a significant proportion of donors (such as a trade, hobby or specialist magazine).  For example, a notice about a failed appeal to buy a steam engine might be published in a magazine read by railway enthusiasts. 

If the appeal raised over £1M, notice in a newspaper sold or distributed throughout the area in which the appeal was made (printed edition and/or on-line version).




[bookmark: _Toc113966451][bookmark: _Toc147492669]4.2.2.4 	How does the Commission decide whether to agree to the trustees’ proposed actions? 

The Commission will determine what is reasonable in all the circumstances of the individual case based on the information provided to it. 
Each case must be considered on its own merits having regard to the type and size of the charity, the nature of the appeal and how it was made and the amount of donations.  Consideration should be given to:

· Are we fully aware of the terms of the appeal and how it was made?  We may need to request a copy of the appeal’s governing document (if it has one), the terms of the appeal (such as a copy of the appeal literature, if not already provided) and a copy of accounts.
 
· Is there a reasonable expectation that the proposed actions would enable donors to be identified?

· Do the proposed actions take account of the way in which the fundraising was conducted?

· Are the proposed actions proportionate to the amount involved?

· Are the trustees being overly cautious, leading to unnecessary expenditure of charity funds? 

[bookmark: _Toc113966452][bookmark: _Toc147492670]4.2.2.5 Rejecting the proposals or requesting more information

In most cases, we will be able to agree the trustees’ proposed actions.  However, there may be occasions where we do not think the actions are reasonable in the circumstances of the case.  This will principally be if we think: 

· the proposals are overly cautious leading to unnecessary expenditure. For instance, the trustees propose publishing in the print edition of a national newspaper when there are other cost-effective ways of reaching donors; or  

· the proposed actions are insufficient to identify and find at least a majority of the unidentified donors.  For instance, the trustees may be proposing to publish a notice on a local noticeboard when the appeal was broadcast nationally.

In these circumstances, we can either:

· ask the trustees to provide more information to justify their proposals and why they think they are reasonable in the circumstances; or

· reject the proposed action and ask them to submit new proposals.

A model form of wording is:

I refer to the proposed actions to identify and find donors to the failed appeal. These were set out in the enquiry form you submitted on #.

The Commission does not consider the proposed actions to be reasonable in the circumstances of the case.  This is because [insert reasons].

[Please therefore explain why you consider the actions to be reasonable in identifying and finding donors.  In doing so, please take account of the Commission’s concerns. Alternatively, please re-submit your proposals and we will then consider afresh whether we can agree them as the “agreed actions” for the purpose of section 63A(4) of the Charities Act 2011.] 

[Taking account of our concerns, please re-submit your proposals. We will then consider afresh whether we can agree them as the “agreed actions” for the purpose of section 63A(4) of the Charities Act 2011.]

[bookmark: _Toc113966453][bookmark: _Toc147492671]4.2.2.6	How is approval given?

If we are satisfied with the proposed actions, we can agree them in writing.  We should remind the trustees that we will check to ensure that the agreed actions have been carried out.  We should do this when they apply for our consent to apply the remaining money or other property (if the value exceeds £1,000) cy-près under s67A.

A model form of wording is:

I refer to the proposed actions to identify and find donors to the failed appeal. These were set out in the enquiry form you submitted on #.

The Commission agrees the proposed actions as being reasonable in all the circumstances of the case.  These are therefore the “agreed actions” for the purpose of section 63A(4) of the Charities Act 2011.

The Commission will need to be involved again if, after the agreed actions have been carried out, the value of the remaining property exceeds £1,000.  It will need to give its consent to the trustees’ proposals to apply the money or other property for new purposes.  Please see our guidance [# - Link to new external guidance].  In completing the form, the trustees will be asked to explain how the agreed actions were carried out.

[bookmark: _Toc113966454][bookmark: _Toc147492672]4.2.2.7 What if we are asked to consent to the new purposes at the same time?

To avoid contacting the Commission twice, we may be asked to both agree the actions to find donors and consent to the new charitable purposes (section 67A) at the same time.  We should refuse to do this, as part of the reason for requiring our consent to the new purposes is to enable us to check that the trustees have taken the agreed actions to try to contact donors.   

[bookmark: _Toc113966455][bookmark: _Toc147492673]Stage 2 - Amend the purposes of a failed appeal under the s67A provisions 

See section 6 below. 

[bookmark: _Toc113966456][bookmark: _Toc147492674]5.	Subsequent Failure Process

In subsequent failure (surplus cases), donors are not entitled to a refund. S.67A is automatically applicable to all cases of subsequent failure, this is because the surplus funds in the case of subsequent failure are applicable cy-près under s.62(1)(a) and/or (b).  

Trustees should apply s.67A to the proceeds of their appeal where there is a case of subsequent failure. 

[bookmark: _Toc113966457][bookmark: _Toc147492675]6.	Amending the purposes of a failed appeal under the s.67A provisions

[bookmark: _Toc113966458][bookmark: _Toc147492676]6.1 Section 67A Charities Act 

Once the trustees have established that the money or other property from a failed appeal is applicable cy-près (either under ss62(1) for subsequent failure or s63A for initial failure), s.67A empowers the trustees to decide on the cy-près application of the money or other property from a failed appeal in both initial and subsequent failure cases. This essentially means that the trustees can choose new purposes for the proceeds of the failed appeal. 
In considering resolutions under s.67A, caseworkers should first ensure they are familiar with cy-près and the term ‘social and economic circumstances’ as explained in section 3.2 of OG2 Application of property cy-près.

[bookmark: _Hlk84236450]Under s.67A, in deciding on the new purposes, the trustees must have regard to: 
· (a) the desirability of securing that the purposes are, so far as reasonably practicable, similar to the specific charitable purposes for which the proceeds were given; and 

· (b) the need for the purposes to be suitable and effective in the light of current social and economic circumstances.

In considering the new purposes, the trustees should have regard to the Commission’s guidance CC36 Changing your charity’s governing document (publishing.service.gov.uk)

The trustees can pass a resolution to adopt the new purposes, this can be recorded either in minutes of a meeting at which the resolution was passed or in a written resolution where the governing document allows. It must be passed by a majority of the trustees. Where the charity’s governing document requires a higher number or percentage of trustees to pass a resolution (super majority or unanimity) the governing document should be followed.  

[bookmark: _Toc113966459][bookmark: _Toc147492677]6.2	Commission consent to a change of purposes – s67A(4)

[bookmark: _Toc113966460][bookmark: _Toc147492678]6.2.1	If the property applicable cy-près is of a value £1,000 or less 

If the property applicable cy-près is of a value of £1,000 or less, the resolution takes effect immediately. It is good practice for the trustees to record their reasons for passing the resolution in the charity’s records with reference to their consideration of the s.67A(2) stipulations. 


	Example

A community centre launched an appeal to raise funds to build an extension.  The appeal raised only £10,000 of the estimated £100,000 cost of the building.  Since it was all raised by lotteries and other competitions, it did not need to identify and contact donors under s.63A(6) and all of the proceeds of the failed appeal were therefore applicable cy-près.

Although the building was never constructed, the trustees nevertheless incurred considerable expenses.  Aside from the administrative cost of running the lotteries and competitions (including prizes), there were advertising and pre-construction works.  This included architects and legal fees, the cost of obtaining planning permission and initial groundworks.  When these were paid, only £900 of appeal funds remained.  Consequently, the trustees did not need to obtain the Commission’s consent to their resolution under s.67A to apply the remaining property (the £900) cy-près for the purpose of renovating the existing building.




	Calculating if the Commission’s consent is (or is not) required under s67A

To ascertain whether a resolution can take effect without our consent (because the value of the money or other property is £1,000 or less), it is necessary to calculate the total value of all the donations to a single appeal that are applicable cy-près. 

If a fund comprises two donations of £5,000 (which are not applicable cy-près because section 63A does not operate) and 90 donations of £10 (which are applicable cy-près because section 63A(3) operates), the total value of donations in the fund that are applicable cy-près is £900 (i.e. 90 x £10). 

The trustees’ resolution in respect of those donations totalling £900 would not require our consent.  The fact that the fund also includes £10,000 which is not applicable cy-près does not mean that the trustees need our consent in respect of their resolution to use the £900 (which is applicable cy-près) for other purposes.




 
[bookmark: _Toc113966461][bookmark: _Toc147492679]6.2.2 If the property applicable cy-près exceeds £1,000 in value

If the property applicable cy-près exceeds £1,000 in value, the trustees must apply for the Commission’s consent.  

In these circumstances, the trustees also need to provide their reasons for passing the resolution.  This would, for example, explain:

· where the purposes are not similar to the original purposes why the trustees have considered this desirable, and 

· how the trustees have considered the need for the purposes to be suitable and effective in the light of current social and economic circumstances.

[bookmark: _Toc113966462][bookmark: _Toc147492680]6.2.3	How do trustees apply for the Commission’s consent?

To apply for the Commission’s consent, a charity should use the online general enquiry form via our website. The applicant should provide: 

· details of the appeal.  If it has its own governing document, the applicant should upload a copy if the Commission does not already have it;

· the value of money and other property available to be applied for the new purposes – where there is property rather than money the trustees will need to establish the estimate or approximate value of that property where a valuation is not readily available or cannot be obtained;

· a copy of the resolution to change the purposes under s67A(2) and the statement of the reasons for passing it;
 
· if applicable, details of how the agreed actions for contacting donors have been carried out if ss63A(4) and (5) applied to the proceeds of an initial failure and the Commission has previous agreed actions for contacting donors with the trustees;
· confirmation that the trustees are properly appointed and that the resolution was effectively was passed in accordance with the charity’s governing document by at least a majority of the trustees.

The consideration of most s67A(2) resolutions will be straightforward. In most cases the charity’s submission will provide the information we need to confirm that we have no objection. 

[bookmark: _Toc113966463][bookmark: _Toc147492681]6.2.4	Initial assessment

Each case must be considered on its own merits having regard to the nature of the appeal and the value of money or other property applicable cy-près.  Our initial assessment would include consideration of the following:

· Was the resolution passed by a majority of trustees?
  
· If applicable, have the agreed actions to identify and find donors been carried out?

· Are the new purposes charitable?

· Does the statement adequately explain the trustees’ reasons for passing the resolution?

· Are the purposes similar in character to the specific charitable purposes for which the money or other property was given as is reasonably practical? If not, have they a rational and reasonable basis for the change to purposes that are not similar?
 
· Do the purposes seem suitable and effective in the light of current social and economic circumstances?

· Are their circumstances to require public notice to be given (see 6.2.5 below), such as because the failed appeal is high profile, or the funds are exceptionally large?

[bookmark: _Toc113966464][bookmark: _Toc147492682]6.2.5	Requiring public notice to be given

Under s.337 of the Charities Act (as amended), the Commission can require trustees to publicise the resolution (or publicise it itself) and seek representations on it before giving consent. 

The circumstances where we might ask for notices to be published include:

· where the failed appeal has attracted a high level of public interest (possibly from the media and Members of Parliament) – such as a significant national appeal that has failed;

· where the money or other property to be applied for the new purposes are of substantial value, such as over £1M; 

· where other interested parties, such as donors, are known to hold a different perspective on how the donations should be dealt with, possibly as a result of complaints to the Commission or media coverage; and

· where we have identified mismanagement or misconduct in the administration of the appeal in a compliance case or statutory inquiry.

In most cases, we will ask the trustees to publish a notice in a way chosen by them.   They will need to show that the method of publication is the best way of bringing the information to interested parties.  They will need to provide us with details of where and when the notice was published.  Unless there are reasons for requiring a longer period, interested persons who wish to comment should do so to the trustees within a calendar month of the publication of the notice.  

If we require a notice to be given because the failed appeal is high profile, we may give the notice ourselves using the process for Schemes. 

[bookmark: _Toc113966465][bookmark: _Toc147492683]6.2.6 	How do we consider representations?

If any representations are received by us (if we publish the notice) or the charity (if the charity publishes the notice), we must ensure that the representation is relevant to the proposed resolution and received within the time limit set out in the notice. 

A representation does not need to be based on a point of law nor need it be supported by evidence or argument.

We should review representations with an open mind.  If the representations suggest that the new purposes set out in the resolution need amending in whole or in part, we should discuss them with the trustees.  Once we have done this and considered any comments and proposed changes to the resolution from the trustees, we can decide how to proceed.  This will be either to:

· reject the representations and consent to the resolution as drafted. In this case, the caseworker must record the reasons for rejecting the representations; or
 
· reject the resolution and ask the trustees to re-consider it in the light of the representations or their proposals and submit a new resolution.

[bookmark: _Toc113966466][bookmark: _Toc147492684]6.3.7	Rejecting a trustee resolution - s67A(4)

Our approach is that the trustees have been given discretion to decide what the new purposes should be, and they are in the best position to do this.  We will therefore only reject the application in exceptional circumstances, such as:

· the trustees have not adequately carried out the actions we agreed with them to identify and find donors;

· the proposed new purposes are not exclusively charitable;

· the purposes are clearly not similar to the specific charitable purposes for which the money or other property was given and there is no rational or reasonable basis for the trustees having chosen these purposes; 

· the trustees’ decision does not appear rational and one that a reasonable body of trustees might make; and/or

· the new purposes appear unworkable.  

Because we are consenting to a resolution passed by the trustees, we cannot change it, even if (after correspondence) the trustees request us to do so.  We must reject the original application and ask the trustees to pass a new resolution under s.67A.  We can, however, agree the wording of the new resolution to ensure we will be able to consent to it when the application is made.  

Caseworkers should take advice from a legal officer in all cases where consent is being refused to the proposed alterations.
 
[bookmark: _Toc113966467][bookmark: _Toc147492685]6.2.8	Giving consent to a resolution - ss67A(4) 

Subsection 67A(4)(b) specifies that consent is given in writing.  The most appropriate way of giving our consent is by email, stating that we are giving consent under s67A(4) of the Charities Act to the resolution contained in the application.  

Model wording is:

On behalf of the Charity Commission for England and Wales, consent is hereby given under section 67A(4) of the Charities Act 2011 to the resolution passed by the trustees on [insert date provided in application form].  This means that all the money or other property relating to the appeal which is applicable cy-près may now be applied for the charitable purposes specified in the resolution. 

Authority under s.67A of the Charities Act is given in accordance with our Authorised Officer policy. The legal basis for authorised officers and our policy approach is explained in OG 702.

If the appeal is a separately registered charity, we will need to update the register with the new purposes.
[bookmark: _Toc113966468][bookmark: _Toc147492686]7.	 General questions
   
[bookmark: _Toc113966470][bookmark: _Toc147492687]7.1	Do charitable fundraising appeals have to be registered with the Commission? 

Generally, no.   Although we take the view that a fundraising appeal for specific charitable purposes creates a restricted fund or special trust, it would not usually need to register as a charity if any of the following applied:
 
· It was carried out for the benefit of an existing charity and the terms of the appeal gave the fundraisers no discretion over how to apply the funds; or

· It was expected that the funds would be paid to a charity or charities, or applied for the purposes of the appeal, within a short period of being raised (e.g. 21 days); or

· It did not meet the requirements for compulsory registration (e.g. annual income of at least £5,000).  

The Commission can advise on any specific case. 
    
[bookmark: _Toc113966471][bookmark: _Toc147492688]7.2	What about gift aid on returned donations? 

If a charity claimed gift aid on a donation which was later returned to the donor under s.63A or s.67A, the charity should inform HM Revenue and Customs. 
  
[bookmark: _Toc113966472][bookmark: _Toc147492689]7.3	What about interest and administrative costs on returned donations? 

It is likely that, as part of prudent financial management, a charity would invest donations in order to accrue interest. If a donation was later returned to the donor under s.63A or s.67A, our understanding of the provisions is that the donor would not be entitled to any interest.

The charity is permitted to deduct properly incurred administrative expenses from the donation being returned. 


[bookmark: _Toc147492690]Process flow chart
[bookmark: _Toc113966474][bookmark: _Toc147492691]8.1 Initial Failure

Return money to donors who have requested a return should the appeal fail



Decide which subsections of s63A Charities Act 2011 apply to the money and other property raised by the appeal




If ss63A(3) or ss63A(6) apply, the proceeds of the appeal are applicable cy-pres under s67A
If ss63A(2), and/or 63A(4) and (5) apply, seek Commission involvement at this stage




ss63A(4) and (5) – establish agreed actions with Commission 
ss63A(2) – apply to the Commission for an Order with reasonableness arguments 



Trustees complete agreed actions, where donors are not identified or found the property is applicable cy pres

GO TO 67A 
Commission makes an order under ss63A(1)(a) directing the property from the failed appeal is applicable cy pres





Trustees pass a resolution under ss67A(2) to amend the purposes of the appeal




Resolution passed concerning money or other property with a value less than £1,000 – resolution effective when passed
Resolution passed concerning money or other property with a value exceeding £1,000 – trustees seek consent under ss67A(4)




Resolution is effective only upon consent of Commission  

[bookmark: _Toc113966475]
8.2 Subsequent Failure 


Subsequent Failure 

Funds are applicable cy pres by virtue of ss62(1)(a) and/or (b)



Trustees pass a resolution under ss67A(2) to amend the purposes of the appeal




Resolution passed concerning money or other property with a value less than £1,000 – resolution effective when passed
Resolution passed concerning money or other property with a value exceeding £1,000 – trustees seek consent under ss67A(4)




Resolution is effective only upon consent of Commission  
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